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LOCAL GOVERNMENT AMENDMENT BILL 2003 
Second Reading 

Resumed from an earlier stage of the sitting.   

MR R.F. JOHNSON (Hillarys) [7.47 pm]:  I will endeavour to keep my comments brief - I always do.  I wanted 
to say a few words, particularly about whether we should have popularly elected mayors or whether they should 
be elected by the body of a council.  I accept that the Lord Mayor of Perth should be popularly elected.  
However, I have always held the view that the election of mayors or presidents to city, town or shire councils 
should be done by the councils.  I say that because costs are involved when mayors are popularly elected.  Some 
mayors who have been elected have spent a great deal of money, and have been donated a great deal of money, 
to ensure that they get elected.  That process diminishes the chance of someone else being elected to the position 
of mayor - I am talking about mayors now, rather than shire presidents.  I say that for the reason of not only 
costs, but also the good governance of local authorities.  I genuinely believe that if a mayor is completely out of 
step with the majority of council members, that local authority will not make good decisions and there will not 
be good governance.  By way of example, I refer to the City of Stirling, for which the mayor is elected by the 
council.  It is a well-run council.  There may have been a difference of opinion by some councillors and 
ratepayers over whether to allow a high-rise development at Scarborough.  That is a decision that the council 
should make.  Whether or not we support that decision, at the end of the day it was a decision that the council 
had to make.  It was easier for the council to come to a majority decision because its mayor led, to a great extent, 
the proposal to upgrade Scarborough Beach.  Many people do not think that that is a good idea.  I do not want to 
get into a debate about whether the high-rise building should be five, seven or 15 storeys because that is not 
relevant to the point I am putting forward.  If a mayor is elected by a majority of councillors, we will get good 
governance.  There has not been a problem in your electorate, Madam Deputy Speaker, which has a popularly 
elected mayor.  However, that mayor has the support of the majority of the councillors.  Conversely, the City of 
Joondalup is the absolute reverse.  It has a popularly elected mayor, Don Carlos, who was elected with the help 
and support of the Labor Party and unions.  It is a completely different situation.  The mayor was popularly 
elected with certain financial support and work on the ground by those people.  The majority of that council did 
not agree with a lot of comments made by the mayor.  We all know the debacle that has occurred in Joondalup 
over the former chief executive officer, Denis Smith.  I will not get into that debate because it is a local authority 
issue.  The majority of resolutions made by that council were ignored by the mayor.  He went his own way.  I 
believe he contravened the rulings of the council.  At the end of the day we either have a dictatorship in a council 
or a proper democratically elected council that makes decisions.  If the mayor does not like that, that is 
unfortunate.  A mayor has to carry out the resolutions of his council.  I will not get into the argument of whether 
the resolutions are right or wrong.  It is simply good governance.  I found appalling some of the things that went 
on in the City of Joondalup.  The mayor let members of the public sit in councillors’ seats in the council 
chamber.  It was deplorable.  It is now no secret about where the mayor was coming from because he endorsed 
the Labor candidate for the federal seat of Moore.  We know what his leanings are; we know where his support 
came from.  It is very unfortunate that even though he is the suspended Mayor of Joondalup he should align 
himself so openly with any political party.  As Madam Deputy Speaker is aware, I was the Mayor of Wanneroo 
before it was split.  I like to think that I carried out my duties in the best interests of the ratepayers.  I always 
tried to wear a different hat even though I was a member of the Liberal Party.  I like to think that the decisions I 
made and the duties I performed were done as the Mayor of Wanneroo and not as a Liberal candidate or 
whatever.  The chief executive officer, or town clerk, at the time agreed that I did the job very professionally.  I 
was very proud to do so.  However, these are the problems with a popularly elected mayor.  The situation was 
brought about by the commissioners of the City of Wanneroo at the time.  It was their decision; it was not the 
public’s decision to have a popularly elected mayor.  The commissioners decided that.  They had the job of 
splitting the City of Wanneroo into two: the City of Wanneroo and the City of Joondalup.  They had to organise 
the different administrations of the two cities.  It was their decision that the Mayors of Wanneroo and Joondalup 
be popularly elected.  I have always had a view contrary to that contained in the legislation that was introduced 
when we were last in government.  It was introduced by my colleague the member for Warren-Blackwood when 
he was the Minister for Local Government.  I aired my views at the time.  At the end of the day, I went along 
with my party’s decision to endorse the legislation as it then was.  I believe it has come back to bite people in 
certain areas of Western Australia because of the decision we made in government.  I am the first to admit that it 
was the wrong decision.  We should never have allowed mayors, other than the Lord Mayor of Perth, to be 
elected popularly. 

Mr P.D. Omodei:  We were only reflecting what happened under the previous legislation.  It was not the first 
time that mayors were popularly elected. 

Mr R.F. JOHNSON:  In Western Australia? 
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Mr P.D. Omodei:  In Western Australia. 

Mr R.F. JOHNSON:  Where were they popularly elected? 

Mr P.D. Omodei:  The Lord Mayor. 

Mr R.F. JOHNSON:  I said apart from the Lord Mayor.  I accept that the Lord Mayor has always been popularly 
elected.  It is probably a very just decision because Perth is the capital city and that is fair enough. 

Mr P.D. Omodei:  I am not sure whether it happened in Melville. 

Mr R.F. JOHNSON:  I do not think it happened in Melville.  I think we started something new.  It is a monster 
that has grown out of all proportion.  It is time to pull it back. 

We should look very seriously at addressing the problems that that legislation has caused.  If we address those 
problems, it will mean that any councillor can stand to be elected as mayor.  If it is a 15-member council, a 
person has a one in 15 chance of becoming the mayor.  A person has to prove to the majority of his council 
colleagues that he is the best person for the job.  If that is the case, he gets to become the mayor.  The ratepayers 
then know that the council will move forward in a unified manner with the support of the majority of the council.  
There will always be the blue team and the red team and others in certain councils.  I can think of one at the 
moment.  Normally, they work together pretty well although they have differences.  I must be honest.  When I 
was a councillor in the City of Wanneroo I worked extremely well with a member of the Labor Party who was 
my fellow ward councillor, the late Fleur Frame.  She was a lovely lady.  I worked very closely with her.  We 
worked in the interests of ratepayers, community groups and what was best for the City of Wanneroo - as it then 
was - as a whole.  That is how it should be.  If we return to the debacle we have seen in the City of Joondalup in 
the past 12 months, it will be a retrograde step.  The amendments in this legislation will make it very difficult to 
return to a situation in which we will have less controversy in that council and other councils that have decided 
to have a popularly elected mayor.  The City of Wanneroo may be a well-run council at the moment and have a 
popularly elected mayor, but we all know that the mayor is standing for a state seat.  If he were to be lucky, there 
will be another popularly elected mayor in the City of Wanneroo, and that person may not have quite the same 
support as the present mayor.  What happens if the majority of the council disagrees with the mayor’s thinking 
and actions?  We will see the same sorts of problems we have seen in Joondalup.  The most sensible solution to 
enable a council to run properly is to have a mayor elected from the councillors.  If the mayor does not do the 
right thing and is seen to go off on a tangent and do things that are not in accord with the majority of councillors, 
he will not last very long.  Having a mayor popularly elected every four years results in a long time for problems 
to manifest themselves.  If councils decide that they want to return to having a mayor elected by a council rather 
than by ratepayers directly, they will have to jump through the hoops of a referendum.  Once again we will see 
political interests get involved.  It is almost certain.  That is a great shame because politics should not be 
involved heavily with local authorities.  We know there is involvement; we know that people are either, in the 
main, Liberal or Labor supporters.  There are others such as Greens supporters - the odd one or two - but people 
generally have either Liberal or Labor philosophies.  They end up being councillors.  However, they do not 
normally make decisions along political lines.  What is political about collecting rubbish?  What is political 
about parkland ending up as dry parkland or getting reticulation?  There are no mainstream politics in that.  That 
concerns only local amenities for the local community.  That is what it should be.  However, political parties 
have started to become involved.  I include the union movement in that, because it was heavily involved in the 
election of the mayor of Joondalup.  The mayor put out a how-to-vote card, as it were, which went to all 
ratepayers.  On it he outlined the mayor’s team, which is part of a faction.  That was completely outlawed under 
the Kyle inquiry and the Wanneroo royal commission, yet nobody has really said anything about it.  That person 
is part of a faction.  No-one on that faction list would be remotely associated with the Liberal Party.  They were 
virtually all Labor or union people.  That is a big mistake.  It would be a big mistake if somebody were to run for 
mayor and to identify his team as being all Liberal people.  They would both be wrong.  We either have good 
local government or bad local government.  I would like good local government.  General mainstream politics 
should be kept out of local government elections.   

It is unfortunate that the Government is making it difficult to go back to a situation in which the council could 
elect the mayor.  It has made it pretty easy for things to go one way, but for things to go the other way it is like 
shoving a barrow up a hill; it is pretty difficult.  I do not consider that to be fair or sensible.  Legislation that goes 
through this House and the other place should be sensible; it should be commonsensical and responsible 
legislation.  This is an unfortunate part of this Bill that has not been properly covered.  Some say that this clause 
is designed to help a particular mayor.  That is very unfortunate, because we should not be legislating for a 
particular mayor in a certain area; we should be legislating for the whole of Western Australia and for what is 
good governance in local government.  The only way in which we can do that is to get back to a situation in 
which a council elects the mayor.  Most ratepayers do not vote in popular elections.  They are urged to vote if 
there is a strong body, such as a political body, that wants people to vote a certain way.  However, at the end of 
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the day that does not give us good governance.  We need mayors who have the support of the majority of their 
councillors.  That is the only way to get things done and to see an end to the sort of nonsense that we saw with 
the City of Joondalup before the mayor and the councillors were suspended.  The main reason for their 
suspension was that the mayor would not take any notice of council resolutions of the majority of the properly 
elected councillors.  He said that he was elected by the people in a popular vote, but the councillors were also 
elected to represent their wards.  The majority of the councillors decided that they wanted to do something.   

I will not get into the argument of what they did or did not want.  The simple rule of good democratic law and 
good democratic decisions within local government is that the will of the majority of councillors who represent 
the majority of people in those areas should be seen to prevail.  We cannot have mayors who ignore what the 
majority of councillors agree on and resolve to do.  They are my main concerns with this amending Bill.  I hope 
that somebody some time in this House or the other place will take some notice of those concerns and amend the 
Bill.    

MR J.C. KOBELKE (Nollamara - Leader of the House) [8.03 pm]:  I thank members for their contributions to 
the debate and for their support of the Bill.  As members have indicated that they wish to raise specific matters 
during the consideration in detail stage, I will not seek to summarise or reply to the many comments that were 
made.  Many of the comments were rhetorical and I do not think that members expect a reply to those from a 
minister who is acting on behalf of the minister who represents the minister from the other place.  I will have the 
assistance of officials when we go into the consideration in detail stage.  If there are particular matters on which 
members seek clarification or answers, I will seek to provide that information when we consider the clauses in 
detail.   

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Clauses 1 to 3 put and passed. 
The ACTING SPEAKER (Mr A.D. McRae):  The question is that clause 4 be agreed to. 

Mr J.P.D. EDWARDS:  The Opposition will speak on eight clauses of the Bill and will oppose a couple of them.  
We have some questions on the others.  I wish to speak to clauses 4 to 9 together, as they incorporate the audit 
committee and audit matters in general.  I will ask some questions about the audit committee.   

The ACTING SPEAKER:  The question can be put only on clause 4.  Of course, you have the right at this stage 
of the debate to make reference to how this clause impacts on other parts of the Bill and to draw connections 
with those other parts.   

Mr J.P.D. EDWARDS:  Thank you, Mr Acting Speaker.  I will take your advice on that matter.   

Mr J.C. Kobelke:  We could seek to put clauses 4 to 9 as one question, which would therefore enable you to 
canvass debate across those clauses.  Mr Acting Speaker, can the member move to do that or must the minister 
do that?   

The ACTING SPEAKER:  Does the member for Greenough propose to move any amendments to any of those 
clauses?   

Mr J.P.D. EDWARDS:  No, I do not.  I merely have questions that I wish to ask on them. 

The ACTING SPEAKER:  In that case, the minister’s suggestion is probably a good one.   

Mr J.C. KOBELKE:  I seek leave for clauses 4 to 9 to be taken as one question.   

Leave granted.   

Clauses 4 to 9 - 

Mr J.P.D. EDWARDS:  I thank the minister for his wisdom in that matter.   

I understand that this is a new requirement.  Nobody would oppose audits per se; they must obviously be part of 
the accountability of local government or any organisation.  I have some questions on some aspects of these 
clauses.  The audit committee must include at least three council members.  I have no problem with that.  
However, it is intended that councils will appoint other persons to the audit committee.  Who might those other 
persons be?  The Bill provides that a chief executive officer is not to be a member of the audit committee.  That 
is right and proper.  Would the minister be happy for me to ask these questions in sequence or does he wish to 
answer them as they are raised?   
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Mr J.C. Kobelke:  Given that I am not the acting minister, it might be best if we take one question at a time.  If 
the questions are simple, we can do that by interjection and I will respond.  If we run out of time, I will stand to 
respond.  With respect to the first question about the other members, it is to be a person who is not a councillor 
or member of the council staff.  The council could call on the expertise of perhaps someone from a local progress 
association or perhaps a professional person from outside the local government authority.   

Mr J.P.D. EDWARDS:  So there is no prescribed person as such, just as long as the people are not part of the 
council or its staff.   

Mr J.C. Kobelke:  Only the two classes of people that I mentioned are excluded.   

Mr J.P.D. EDWARDS:  Proposed section 7.1B provides for a local government to delegate certain powers and 
duties to its audit committee, apart from the power to delegate.  Some councils have no committees and operate 
as a full council, which makes the decisions.  If there are no committee systems and they operate as a full 
council, can a full council then make that audit decision?  

Mr J.C. Kobelke:  I am advised that it could appoint all the council members to the audit committee, which 
means that the council would be the audit committee.  However, in setting up the minutes for that meeting, the 
committee would need to establish that it was meeting as the audit committee.   

Mr J.P.D. EDWARDS:  The other concern I have is with proposed section 7.12A, which provides that a local 
government must meet with the auditor at least once in every year.  This provision is prescriptive and regulatory.  
Some councils, particularly remote, smaller councils with small budgets, will have to pay the auditor to travel to, 
for example, the Pilbara or the Kimberley, and he will obviously charge for his travel expenses and the costs 
associated with that.  Currently, that is not the case; the councils do not have to have the auditor visit them, and 
the audit can be done through the mail, which I understand has been the case for many years.  I could add that 
the audit meeting may take only five minutes.  This will be a cost to local government, and some of the smaller 
councils may find that a burden.   

Mr J.C. KOBELKE:  If I respond to that question by standing up the member’s time will start again and we can 
continue in the same manner, if that is suitable to the member.  The Bill clearly indicates that there will be such a 
meeting, but I am advised that that meeting does not have to be in person; that is, it can be done electronically.  
If the auditor has to be consulted, conference phone or video link methods are available, and the council would 
not have to incur considerable travel costs if it were only for a short meeting.  The provision leaves it open for a 
long-distance meeting to be held using modern telecommunications.   

Mr J.P.D. EDWARDS:  I thank the minister for that answer.  Obviously that makes good sense, but it does not 
actually say that in the prescriptive detail, unless I am missing something.  I suggest to the minister that that 
could possibly be included as a part of that provision.  That provision spells out very clearly that a local 
government must meet with the auditor at least once in every year. 

Mr J.C. Kobelke:  I am advised that, on legal advice, it is accepted that that can be done electronically, and it is 
intended that guidance notes or best practice guidelines, which will be issued, will specify that councils can do it 
that way.   

Mr J.P.D. EDWARDS:  In other words, the wording is broad enough to allow that to happen.   

Mr J.C. Kobelke:  Yes.   

Mr J.P.D. EDWARDS:  My further suggestion was that perhaps a better solution would be to have in the Bill a 
provision that relates to the auditor wishing to meet with the council if he or she has a matter of concern.  
However, if what the minister is telling me is right, I will accept that.  I am aware that the Western Australian 
Local Government Association and Local Government Managers Australia have some concerns about this 
matter, but the minister has given a clearer explanation.  I wonder why we need the new requirement when it 
seems that audits have been very successful for the past 40 or 50 years.  The minister will probably tell me that it 
is because of transparency, accountability and all the other things that are needed, and I have to accept that.   

Clauses put and passed. 

Clauses 10 to 16 put and passed.   

Clause 17:  Amendments about method of electing mayor or president - 
Mr J.P.D. EDWARDS:  The explanatory notes state that clause 17 of the Bill - 

. . . amends various sections of the Act to remove references to the concept of a ‘special majority’.  It is 
replaced with an absolute majority which will apply consistently to all meetings of councils.  

I have no problem with that.  However, it seems that we still have a special majority applying to section 2.11(2), 
which I think relates to popularly elected mayors and presidents; a matter that has been raised this evening in the 
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second reading debate by most of the speakers on this side of the House.  This seems to be a somewhat silly 
situation.  The amendment is good and everything else is fine, but why is section 2.11(2) being amended?   

Mr J.C. KOBELKE:  Local government authorities in which the mayor or president is currently elected directly 
by the people have enshrined that particular democratic mechanism.  If that is to be changed so that the mayor or 
president is to be elected by the councillors, we are impinging directly on how the local electors, ratepayers and 
residents see the exercise of their democratic right.  I myself am open to changing that arrangement.  My 
personal view, which may not sit with the minister, is that councils in the areas in which I have worked have had 
mayors elected by councillors, and I think that has worked very well.  I am not a great advocate of direct election 
by the people of the mayor or president.  However, many people feel very strongly that they should have that 
right; therefore, if it is to be removed it should not be done by just a vote of the majority, whatever the majority 
might be, of councillors.  It should be a matter that goes back to the electors in that local government authority 
saying, “You currently have that right to elect your mayor directly, and we want you to show, by popular vote 
and by the good arguments that are put by the proponents for the change, that you accept that we change the 
method of election of the mayor away from popular direct election to election by councillors.”  If we cannot get 
to that threshold of being able to mount the good arguments to convince the general population in that area that 
they should change the process, then they can hold onto the right that they should have that power to directly 
elect their mayor or president.  It seems to be a reasonable proposal to recognise what for some people is a right 
that they very much want to hang onto.   

Clause put and passed. 

Clause 18:  Section 2.15 amended - 
Mr J.P.D. EDWARDS:  If any amendment were to cause some angst, this is the amendment to do so.  The 
explanatory memorandum states that this clause - 

. . . includes new provisions which provide for local governments to be required to conduct a 
referendum if they want to change the system of electing the mayor/president from one where the 
mayor/president is elected by the electors to one where he or she is elected by the councillors. 

It seems that -  

Mr J.C. Kobelke:  Can I interrupt the member; I am not sure if he is speaking to clause 18.  We might have got 
the -  

Mr J.P.D. EDWARDS:  Are we dealing with the clause titled “Amendments about method of electing mayor or 
president” or have I got the wrong - 

Mr J.C. Kobelke:  We were just dealing with that under clause 17.  
Mr J.P.D. EDWARDS:  It is under special majority; is that clause 16 or 17? 
Mr J.C. Kobelke:  Clause 18 relates to the election of a deputy mayor.  My officers suggest that confusion might 
have arisen because the member has an earlier version of the Bill, which was released before changes were 
made.  The clause numbering may be 18 in the member’s copy.   
Mr J.P.D. EDWARDS:  I have a dilemma: I should be speaking to clause 17, which has already been passed.  
Mr J.C. Kobelke:  I am happy for the member to make the point now.  I will not take a point of order on him.   

The ACTING SPEAKER (Mr A.D. McRae):  If it is a matter of some moment, it is possible at the conclusion of 
this process to reconsider clause 17.   

Mr J.C. Kobelke:  If you’re simply seeking to make a point and ask a question, we could just proceed, with some 
forbearance from the Chair.   
Mr J.P.D. EDWARDS:  I wish to oppose clause 17. 
The ACTING SPEAKER:  That is why I indicated that if the provision were of some moment, it could be 
reconsidered.  If at the conclusion of our process, having dealt with the entire Bill, the minister is prepared to 
submit clause 17 to the House for reconsideration, he could do so.  The House cannot deal with it now.   
Mr J.P.D. EDWARDS:  Can I request, through you, Mr Acting Speaker, that the minister reconsider the clause? 
Mr J.C. Kobelke:  When we get to the end of this process, if we have moved expeditiously, I would be most 
sympathetic to a request to reconsider the clause.   

Mr J.P.D. EDWARDS:  I thank the minister.  We will be fairly expeditious. 

The ACTING SPEAKER:  You have been encouraged in that regard! 

Clause put and passed. 
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Clauses 19 to 32 put and passed. 

Clause 33:  Section 4.32 amended - 
Mr J.P.D. EDWARDS:  This clause relates to occupiers of rateable property and includes a regulation-making 
power to prescribe a minimum amount of annual rent to be paid for a person to qualify to be the occupier of a 
rateable property and gain entitlement for enrolment on the electoral roll.  Different amounts will apply to the 
regional and metropolitan areas.  If a person were to rent a car park in the City of Perth - this has been canvassed 
before and the minister’s advisers would be aware of the question - he or she could technically apply to be on the 
electoral roll in that local government area.  There is some opposition to this amendment.  In fact, the Western 
Australian Local Government Association seeks the deletion of the provision in section 4.30 that outlines that a 
person can be on the roll by virtue of renting a car park.  The devil is in the detail.  Perhaps the minister could 
give some detail concerning the regulation and how the previous Minister for Local Government and Regional 
Development planned to make this provision workable.  It leaves a lot of unanswered questions.  How will it 
work?  The minister would accept that we also need to accommodate country and rural properties regarding the 
car park rental situation.  Can the minister provide that detail?  
Mr J.C. KOBELKE:  As the member would be aware from the clause notes provided, this clause includes a 
regulation-making power to prescribe a minimum amount of annual rent to be paid to qualify as an occupier of a 
rateable property for entitlement for enrolment.  It is proposed to set different amounts for regional and 
metropolitan areas.  The device that some people may see as a fraud exists in that a person could get on an 
electoral roll merely by renting a car park.  This device is to be excluded.  Different amounts will be prescribed 
for regional and metropolitan areas.  A person living in a property with a very low rental value will not be 
excluded from that roll.  The clause reads - 

 . . . if so prescribed, -  
It is open to the Government of the day through the Governor to make that prescription - 

 is liable to pay rent in respect of that occupation of at least the prescribed amount 
It is simply a head of power to put in place regulations that will require a rentable value for people to qualify to 
go on the electoral roll.  This will stop people who are not property holders in any real respect simply using the 
device to get themselves on the electoral roll.  A clear undertaking has been given to enter into discussions with 
relevant authorities such as the Western Australian Local Government Association before those regulations will 
be put in place.  
Mr P.D. OMODEI:  Is there an example of how this section of the Act was abused?  Could the minister enlighten 
us on that example?   

Mr J.C. KOBELKE:  The example, of which I do not have direct knowledge, but to which I certainly have heard 
reference made, is that people attempted to secure the numbers to get themselves elected by getting people to 
rent a parking bay.  Those people were friends or relatives who enrolled to vote in the election.  It was a way of 
enhancing the potential for candidates to be elected.  That subverted the intent of the Electoral Act.  A 
regulation-making power will enable regulations to rule out that device; namely, renting a car park or cupboard 
space to qualify to get people on the electoral roll.   

Clause put and passed. 

Clauses 34 to 36 put and passed.   

Clause 37:  Section 4.43 amended - 

Mr P.D. OMODEI:  This amendment will enable regulations to establish procedures to make corrections to 
electoral rolls.  Why are these new procedures needed?   

Mr J.C. KOBELKE:  Currently, the chief executive officer of the local government authority certifies the 
electoral roll of residents.  However, in handling the elections, the Electoral Commission believes that it should 
have some powers in this area so that the Electoral Commissioner or the person delegated by the Electoral 
Commissioner has a hand in the matter.  Therefore, regulations should be put in place to designate the role that 
might be played by the Electoral Commissioner or the designated person from the Electoral Commission in 
certifying the electoral roll of residents, rather than that responsibility lying with the CEO of the local 
government authority.   

Clause put and passed. 

Clauses 38 and 39 put and passed.   

Clause 40:  Section 4.51 amended - 
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Mr P.D. OMODEI:  This clause amends section 4.51(1) of the Local Government Act to enable the returning 
officer of an election to reject the nomination of a candidate when the candidate is elected only because he or she 
is a nominee of a body corporate.  What is the purpose of the amendment?  Obviously the current limitation is 
listed under section 2.19(2) of the Act.  Is the minister saying that the returning officer can reject a candidate’s 
election because he or she is a nominee of a body corporate?  Why would a nominee of a body corporate not be 
allowed to fill that position?   

Mr J.C. KOBELKE:  This is a further refinement to the current law to make it more efficacious.  Currently a 
nominee of a body corporate cannot be elected as a councillor because he would be placed on the roll through 
that supposed qualification.  However, if he was a resident and a ratepayer as well as a nominee of the body 
corporate, that would be a different matter.  Currently he cannot be elected as a councillor if his sole 
qualification is that he is a nominee of a body corporate.  The difficulty is that if that matter had not been 
checked at the nomination point and rejected, the candidate could be elected before the matter was picked up.  
He would then be declared ineligible and the election would have to be held again.  This amendment provides 
power for the returning officer - 

Mr P.D. Omodei:  Would the election have to be held again, or would somebody drop out?   

Mr J.C. KOBELKE:  An extraordinary election would have to be held because the election would have been 
concluded by the returning officer, and it would have been drawn to the officer’s attention that the person who 
won was not qualified to be a councillor.  An extraordinary election would have to be held.   

Clause put and passed. 

Clause 41 put and passed.   

Clause 42:  Amendments about principal activities - 

Mr J.P.D. EDWARDS:  Although I think there is some support for the amendment, I want to make a statement 
and seek a commitment from the minister.  The amendment provides that a local government is to plan for the 
future of a district, and the regulations spell out the detail.  I think there may be some question marks about 
planning for the future and whether we are replacing one bit of red tape with another.  We are happy to support 
the amendment, but I think the Minister for Planning and Infrastructure should give an absolute guarantee that 
she will consult with the Western Australian Local Government Association and the Local Government 
Managers Association before the regulations are introduced.  The amendment provides that the regulations are 
all prescribed.  There is a question mark about whether this is a situation of putting the cart before the horse with 
regard to consultation.  I am making a statement while at the same time asking a question.  With regard to these 
types of regulations, will the Minister for Planning and Infrastructure consult with WALGA and LGMA on these 
issues?   

Mr J.C. Kobelke:  Absolutely, yes.   

Mr J.P.D. EDWARDS:  It is nice and easy for the minister to say that. 

Clause put and passed.   

Clause 43:  Section 5.21 amended - 
Mr P.D. OMODEI:  This clause amends section 5.21 of the Local Government Act to make it a requirement for 
the chairperson to cast a deciding vote in the case of a tie.  Proposed new subsection (5) will make it an offence 
for a person to not vote.  What is the penalty for that offence?  What kind of offence is it?  Is it a breach of the 
Local Government Act?  Does the Government intend to reintroduce the firing squad?   

Mr J.C. KOBELKE:  I am a bit astounded by the member’s last comment, given his short personal explanation 
today.  The maximum penalty for this offence will potentially be $5 000.   

Mr J.P.D. EDWARDS:  I wonder why this provision has been introduced as a requirement.  It seems to me that it 
gives an unfair advantage to the chair.  It gives the chair far more power than perhaps it should have.  This issue 
comes back to the mayor or president being elected by the people.  The current system has operated for many 
years with no problem at all, and there was no call for this provision to be included in the amendments.  I wonder 
why this provision has been introduced and why the minister has seen fit to amend the Act in this way.   

Mr J.C. KOBELKE:  I am sure that the member is even more well aware than I am that, on the whole, local 
government functions very well.  Councillors take their responsibilities very seriously.  They realise the 
responsibility on them to make sure the council runs effectively and efficiently.  A key part of that function is to 
have a proper decision-making process through the council.  As we all know, councillors can come under 
incredible pressure from time to time and they may simply not wish to take on that responsibility because it is 
difficult.  Therefore, the response is to do nothing.  If a group of councillors or a key councillor in a tied vote 



Extract from Hansard 
[ASSEMBLY - Tuesday, 9 November 2004] 

 p7714b-7725a 
Mr Rob Johnson; Mr John Kobelke; Acting Speaker; Mr Jeremy Edwards; Mr Paul Omodei 

 [8] 

decides not to resolve a matter, the whole governance can fall apart.  There will now be a requirement on the 
chairman to cast a second vote in the case of a tie.  That is a legal obligation, but if there is no penalty attached to 
it, he simply does not have to do it.  The issue, then, is to provide a clear incentive to make sure that a designated 
requirement of the chairperson is taken up, and the responsibility fulfilled.  It is still open to the chairperson to 
vote in the negative, to maintain the status quo, if he feels that a range of consequences and difficulties will flow 
from making a controversial change, or a change that may not be controversial but would have difficulties 
attached.  The requirement is to ensure that decisions are obtained from councils and, if there is a tied vote, the 
chairperson has the second casting vote and is required to exercise it.  

Mr P.D. OMODEI:  What is the current situation?  Are you saying that at present, the chairperson or the 
president does not have a casting vote?  Is the $5 000 maximum penalty for an offence applicable to this issue of 
an offence of not voting under this section, or is it just a general $5 000 offence for a breach of the Act?  

Mr J.C. KOBELKE:  In reply to the first question, as to whether this is a change from the current situation, I am 
advised that it is.  At present the chairperson is not required to exercise that casting vote, which means that, in 
the case of there being a tie on a vote between the councillors, the matter would be resolved in the negative.  In 
saying that the chairperson must exercise that casting vote, the amendment is requiring the chairperson to vote 
either for or against a question.  The chairperson could clearly say that, in keeping with a tradition that already 
exists, he will cast the vote in the negative to maintain the status quo, and not support the change.  There is a 
requirement in the Bill before the House that in the case of a tie, the chairperson must exercise that casting vote.  
That is a change from the current situation.  

Mr P.D. Omodei:  He could also vote in the positive.  

Mr J.C. KOBELKE:  Yes, but this is simply saying that a decision must be made one way or the other.  The 
second part of the member’s question referred to the $5 000 fine.  That is picked up in the general area.  It is a 
general ruling that if the section relating to an offence does not designate the maximum penalty, by default the 
maximum penalty is $5 000.   

Mr J.P.D. EDWARDS:  I am probably being dumb.  Currently, as I understand it, a chair can make a decision to 
vote either in the negative or the affirmative.  

Mr J.C. Kobelke:  Or not to vote; to abstain.   

Mr J.P.D. EDWARDS:  Or abstain?  

Mr J.C. Kobelke:  That means that, in the case of a tied vote, the chair would ensure a negative outcome by not 
voting.  

Mr J.P.D. EDWARDS:  I was under the impression that the chair was required to vote under the present 
provisions.  That answers my question.  

Clause put and passed. 

Clauses 44 and 45 put and passed.  

Clause 46:  Section 5.39 amended and consequential amendment - 
Mr J.P.D. EDWARDS:  I understand that this clause was brought in by the previous minister, Hon Tom 
Stephens, and was introduced without any consultation with any of the associations involved in local 
government.  I guess it is a spin-off from the Joondalup situation, and one could say that it is a knee-jerk reaction 
to that.  One hundred and forty-three councils are being given more regulation because one council made a 
general stuff-up.  I suppose that, in principle, I do not have too much of a problem with this clause, and neither 
would my parliamentary colleagues.  It just seems to be more red tape, and perhaps poses a threat of local 
governments losing more of their autonomy in deciding what their chief executive officers should be paid.  That 
sits uncomfortably with local government.  Having said that, I had the opportunity of listening to the new 
minister at a conference the other day, and she allayed some of the fears that local governments in Western 
Australia had.  It could be that this is not as much of a threat as it seemed in the first place.  I would like some 
comment from the minister about the autonomy of local government in employing CEOs and in relation to the 
Salaries and Allowances Tribunal determining what they should be paid.  
Mr J.C. KOBELKE:  I do not know if I will be able to cover all the points the member was making, but I will 
make two points in response, and he can take it further if I have missed the answer.  The first point is that the 
amendment was based on the recommendation of the Standing Committee on Public Administration and 
Finance.  Clearly this is an example of a Government listening to a parliamentary committee and taking on board 
its recommendation.  The second point the member made was about the remuneration.  We have seen examples 
of many councils that do not necessarily have the expertise to know what is the required salary package to entice 
an officer of a suitable standard to take up that position.  The purpose in having guidance from the Salaries and 
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Allowances Tribunal is to make that task easier and also to put a bit of a lid on the upward pressures that 
councils might feel in competing against one another, when they are really councils of comparable size and the 
CEO has comparable duties.  When there is some guidance, they will be able to compete based on what they 
have to offer, without having the salary package ratcheted up in an unreasonable way, either because of the 
competition or because councillors do not have a working knowledge of the expectations in attracting an officer 
of the required calibre.  
Mr J.P.D. EDWARDS:  I hear what the minister is saying, but I give the example of a small council in the north 
eastern wheatbelt seeking to hire a CEO, and the City of Stirling also seeking a CEO.  Are we talking about a 
scale?  
Mr J.C. Kobelke:  We are talking about bands.  There will be bands of councils based on their size and their 
location and particular issues relating to the responsibilities of a CEO.  There may need to be attraction 
allowances because the council is in a remote area.  All such allowances can be built into bands for the 
recommended maximum salary.   
Mr J.P.D. EDWARDS:  I still maintain that some autonomy is being taken away from those local governments.  
I guess most of them would have an idea about what they have to pay in, for example, those remote areas as 
opposed to what would have to be paid in the City of Stirling or the City of Wanneroo.  I just make that point, 
but I accept what the minister is saying.  
Mr P.D. OMODEI:  On the same issue, I refer to proposed section 5.39(7), which refers to a report by the 
Salaries and Allowances Tribunal made under section 7A of the Salaries and Allowance Act 1975.  The issue 
raised by the member for Greenough was about the remuneration paid or provided to a CEO being taken into 
account.  The explanatory notes state that a new subsection will be included to require councillors to consider the 
recommended remuneration levels of chief executive officers.  The minister mentioned bands and comparisons 
depending on where in regional Western Australia a local government area is.  I can give the minister a case in 
point.  The shire clerk who was selected for Westonia had five kids, so a five-bedroom house was built for him.  
Had the authority not done that, it would not have got that CEO.  He was quite an outstanding CEO.  The 
wording of the provision is fairly loose.  I would understand if it said that the CEO must be paid according to the 
Salaries and Allowances Tribunal’s recommendation.  However, the council must only take it into account or 
consider it, which really leaves things up in the air.  It will not make a lot of difference to local governments at 
all.  If a local government in a regional town wanted a certain CEO and thought that he or she was worth 
$100 000 or $120 000, the local government should have the autonomy to set that payment.  The State and 
Commonwealth Governments do not ratchet each other’s salaries up - or do they?   
Mr J.C. KOBELKE:  With respect to the last question, we could find examples of it happening, but on the whole 
we attempt to keep it under control.  There are two points.  First, this provision simply means that in providing 
the CEO with remuneration, the local government authority must take into account certain things.   

Mr P.D. Omodei:  It does not mean a thing.   

Mr J.C. KOBELKE:  It does not dictate that the council cannot go beyond the recommendation.  However, if the 
council goes well beyond the recommendation, it has to be accountable and it has to justify to ratepayers why it 
has done that.  If it can justify that, it will not have a problem.  If it is difficult for the council to justify why it 
has gone beyond that level, it may find that the ratepayers will call it to account.   

I do not see how the matter of the house relates to this issue.  The Bill does not pick up whether there are five 
bedrooms or two bedrooms in the house.  If accommodation is a provision of the package, the tribunal will not 
burrow down into the detail of whether it is a two-bedroom donga or a mansion on the hill overlooking the town.  
The council may use that detail to provide added attraction to the position.  I would assume the Salaries and 
Allowances Tribunal would consider whether housing is provided.   
Mr P.D. Omodei:  Surely a house is part of the package.   

Mr J.C. KOBELKE:  Yes, but in giving general advice, I do not expect the Salaries and Allowances Tribunal to 
dictate how many bedrooms, games rooms or bathrooms should be in the accommodation offered.   
Mr P.D. Omodei:  You are being pedantic.   

Mr J.C. KOBELKE:  I am taking up the member’s example.   

Mr P.D. OMODEI:  A package in regional Western Australia usually includes a house and car.  If a house is 
bigger than normal, surely the package will be bigger.  The Government would be far better off setting up a 
tribunal that sets salaries for each of the zones.  The Government could create a zoning situation for the 
Kimberley, the Pilbara, the south west or whatever.  The Bill states that the councils must only consider the 
report by the Salaries and Allowances Tribunal.  How long will it be before that report is out of date?   
Mr J.C. Kobelke:  Would the member prefer a dictated maximum package rather than guidance?   
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Mr P.D. OMODEI:  What happens now with the Salaries and Allowances Tribunal?   

Mr J.C. Kobelke:  It currently has no role.   
Mr P.D. OMODEI:  What about for members of Parliament?   

Mr J.C. Kobelke:  It dictates, but that is not what we are talking about here.   
Mr P.D. OMODEI:  This is neither here nor there as far as I am concerned.   
Clause put and passed.  
Clauses 47 to 52 put and passed.  
Clause 53:  Section 5.69 amended -  
Mr P.D. OMODEI:  This clause allows the minister to approve financial interest declaration exemptions to more 
than just one meeting affecting a council.  Will the minister explain what that means?  Does it extend to allow 
councils to make financial declarations about cars, which is what occurred in Margaret River?  Will the minister 
give a blanket approval for a number of meetings?   
Mr J.C. KOBELKE:  My understanding is that if a potential financial interest must be declared and an exemption 
sought from the minister, it has to be done for each occasion even though it is the same interest.  That is 
overbureaucratic.  This amendment will enable an exemption to be given to a particular councillor for that class 
of interest, which can continue.  For instance, if a councillor owns property on which telecommunication towers 
stand and it is regularly discussed at meetings whether further transmitters will be placed on that property etc, a 
declaration can be sought for that councillor’s interest in that land and his or her relationship to such a tower.  
The councillor will not have to go back every time the matter is considered by council.   
Clause put and passed.  
Clauses 54 to 67 put and passed.   
Clause 68:  Schedule 2.2 amended -  
Mr J.P.D. EDWARDS:  Proposed clause 6(3) gives the advisory board the authority to request that a local 
government carry out a review of wards at any time in such circumstances as the board determines.  There is 
opposition to the provision that will require councils to conduct a review every eight years even if they do not 
have wards.  I raised this matter in my second reading contribution and gave the examples of Narrogin and 
Northam.  Will the minister explain why councils that do not have wards will have to conduct a review every 
eight years?  I suspect I know the answer.  

Mr J.C. KOBELKE:  In terms of representation, a particular ward could be impacted on by things that happen 
across the whole local government area.  A marked population shift may occur, with new growth in an area that 
is outside the ward; however, it will still impact on the representation of the wards across the council area.   

Mr P.D. Omodei:  Are you referring to a case in which there are no wards?   

Mr J.C. KOBELKE:  I am sorry, I mean the whole district.  Bigger issues affect the whole LGA and that means 
that we should consider what the effect will be.  It might be that population growth causes a local government to 
consider whether it should have more councillors on its council.  It may be a council with a small number of 
councillors.  Those overall global issues should be considered in that review.   

Mr P.D. OMODEI:  The minister did not answer the question very well.  The member for Greenough asked why 
a local authority that does not have any wards will be compelled to consider wards, unless there will be a 
requirement that it must consider whether it needs to introduce wards.  That should be specified if that is the 
case.  It is likewise for a board that determines when a local government should have a review of the ward 
boundaries.  The Local Government Advisory Board has the ability to tell a council to review its ward 
boundaries.  It seems to be overly dictatorial and not very democratic. 
Mr J.C. KOBELKE:  Reviewing the representative structure every eight years can hardly be called 
antidemocratic.  We know in terms of our electoral districts at the state level - 
Mr P.D. Omodei:  It is stated that the board can tell a local government to carry out a review at any time in such 
circumstances as the board determines.  If there are no wards, why would a local government be required to 
review a ward boundary, especially if it does not intend to have any? 

Mr J.C. KOBELKE:  It must do so because conditions may have changed within the local government authority.  
As I was about to say, we currently review our electoral boundaries every eight years. 

Mr P.D. Omodei:  Should the clause not read that a local government be required to consider a review? 
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Mr J.C. KOBELKE:  It is only “to review”.  There might have been a population shift or a totally new issue that 
requires the matter to be considered to see whether the current arrangement is the best way to continue the basis 
for the election of the councillors. 

Mr P.D. Omodei:  It does not state that. 

Mr J.C. KOBELKE:  It simply refers to a review.  It leaves it open to having a look at it.  It can be reviewed and 
dismissed if there is no need to do anything. 

Clause put and passed. 

Clause 69:  Schedule 2.3 amended - 
Mr J.P.D. EDWARDS:  I have more of an observation than a question.  However, I would be pleased to have 
some response.  This clause introduces more formalities and red tape.  Perhaps this has been triggered by only 
one issue.  This matter has been perfectly all right for 40 years.  Why do we now need a change?  What is so 
important to require this change when it has been an accepted method without any problems for 40 years? 

Mr J.C. KOBELKE:  Again, it is the issue of transparency.  It is to make sure there is a process that can be 
followed to the outcome.  There was a famous political meeting 50 or so years ago when the assembled group 
voted a particular way but the person in the chair declared the vote in the opposite way because that was in his 
interests.  The person elected was the person the chair wanted elected and did not reflect the numbers on the 
floor.  Although it may be only extreme cases that have those circumstances, this is simply putting in place a 
proper process so that when an election of councillors takes place it can be seen to be done in a way that is 
proper and the correct view of the councillors is reflected in the decision. 

Clause put and passed. 

Clause 70 put and passed. 

Clause 71:  Schedule 2.5 amended - 
Mr P.D. OMODEI:  Clause 71(3) amends the existing limitation of a council member or employee serving on 
the advisory board to also include an elector of the district being inquired into.  The explanatory notes confirm 
that.  What are the current limitations on members of the advisory board?  What is the current structure of the 
advisory board?  I assume that the board can inquire into disputes between districts.  If there is a dispute between 
two local governments over a boundary change, does that mean there will be an elector from each of the districts 
involved in the process?  Surely the board does not inquire into just one side of the boundary. 

Mr J.C. KOBELKE:  My understanding is that when the Local Government Advisory Board deliberates on a 
matter concerning a council or between two councils, as suggested by the member, the board cannot include a 
counsellor or an employee of a council that is the subject of the investigation.  This amendment will also include 
any elector from any council concerned.  Any counsellor, employee or elector will have to withdraw when a 
matter is considered by the Local Government Advisory Board because it is his council area.  

Clause put and passed. 

Clauses 72 to 74 put and passed. 

Schedules 1 and 2 put and passed. 

Title put and passed.   
Reconsideration in Detail - Motion 

On motion by Mr J.C. Kobelke (Leader of the House), resolved - 

That the Bill be reconsidered in detail for the further consideration of clause 17. 

Reconsideration in Detail 

Clause 17:  Amendments about method of electing mayor or president - 
Mr J.P.D. EDWARDS:  I thank you, Mr Acting Speaker (Mr A.D. McRae), and the minister for your indulgence 
in reconsidering clause 17.  I offer my apologies for muddling up my numbers.   

When I earlier tried to speak on this clause I said that this clause, of all the clauses in this amendment Bill, has 
probably caused a lot of heartburn and angst for local government.  This matter has probably arisen out of an 
issue with a local government, and that is consequently now reflected in the amendment before us.  It is probably 
timely for me to give some background to the clause.  It includes new provisions to provide that local 
governments be required to conduct a referendum if they want to change the system of electing the mayor or 
president from one in which the mayor or president is elected by the electors to one in which he or she is elected 
by the councillors.  It seems that it will be easier to change it one way than to change it the other.  There must be 
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a poll, a referendum, the advisory board must be involved and local public notices must be given.  There seems 
to be inequity in going one way rather than the other.  It seems to me that it should be as fair to elect a mayor or 
president directly out of the council as it is for the people to elect the mayor.  I am aware that both the Western 
Australian Local Government Association and Local Government Managers Australia oppose this clause.  They 
did not ask for this.  It is recognised that this clause probably arose from an issue with the Town of Vincent some 
time ago.  Like other speakers, my opinion is that the best system in council is for the mayor or president to be 
elected by the council, as that person will be the person who works best with the other councillors.  I accept all 
the other advantages that people put forward for mayors or presidents to be elected by the people; however, I still 
believe that my view is a better way to go.  The Opposition opposes this clause.  I would be happy to hear what 
the minister has to say on this matter.   

Mr J.C. KOBELKE:  The member for Greenough has really disappointed me.  I thought that I earlier gave an 
answer to this question of such clarity and strength that I would have convinced him that he should support this 
measure.  He clearly did not accept that answer.  I do not wish to repeat what I have said.  He clearly has a 
different point of view.   

Clause put and a division taken with the following result -   

Ayes (26) 

Mr P.W. Andrews Mr S.R. Hill Mr M. McGowan Mr E.S. Ripper 
Mr J.J.M. Bowler Mr J.N. Hyde Ms S.M. McHale Mr D.A. Templeman 
Mr A.J. Carpenter Mr J.C. Kobelke Mr N.R. Marlborough Mr P.B. Watson 
Mr A.J. Dean Mr R.C. Kucera Mrs C.A. Martin Mr M.P. Whitely 
Mr J.B. D’Orazio Mr F.M. Logan Mr M.P. Murray Ms M.M. Quirk (Teller) 
Dr J.M. Edwards Ms A.J. MacTiernan Mr J.R. Quigley  
Mrs D.J. Guise Mr J.A. McGinty Ms J.A. Radisich  

Noes (18) 

Mr R.A. Ainsworth Mr J.H.D. Day Mr M.G. House Mr P.G. Pendal 
Mr D.F. Barron-Sullivan Mrs C.L. Edwardes Mr R.F. Johnson Mr R.N. Sweetman 
Mr M.J. Birney Mr J.P.D. Edwards Mr W.J. McNee Mr J.L. Bradshaw (Teller) 
Mr M.F. Board Mr B.J. Grylls Mr A.D. Marshall  
Dr E. Constable Ms K. Hodson-Thomas Mr B.K. Masters  

            

Pairs 

 Dr G.I. Gallop Mr C.J. Barnett 
 Mr C.M. Brown Mr T.K. Waldron 
 Mr A.P. O'Gorman Mr P.D. Omodei 
 Mrs M.H. Roberts Mr M.W. Trenorden 

Independent Pair 

Dr J.M. Woollard 

Clause thus passed. 
Third Reading 

Bill read a third time, on motion by Mr J.C. Kobelke (Minister for Consumer and Employment Protection), and 
passed. 
 


